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Lincoln's  Great-Great  Grandchild 
Involved  In   Paternity   Suit   Here 


When  Timothy  Lincoln  Beck- 
with  was  born  in  Williams- 
burg's Community  Hospital  Oct, 
14,  19G8,  he  was  only  another 
new  baby  to  the  staff  and  to 
the  town. 

In  fact,  he  was  Abraham  Lin- 
coln's only  living  great-great- 
grandchild. Timothy  is  the  son 
c.f  Robert  T.  L.  Beckwith  of 
Middlesex  Ccunly,  Va.  and  his 
young  wife,  Annemarie  Hoff- 
man Beckwith. 

Timothy,  now  nine  months 
old,  is  in  Germany  with  his 
mother,  who  is  now  separated 
from  Beckwith.  The  infant  is 
the  center  of  a  local  lawsuit 
involving  his  paternity  —  and 
a  trust  valued  at  about  $3,000,- 
000. 

In  an  unusual  action  filed  by 
Robert  Beckwith's  attorney  and 
trustee,  Norman  B.  Frost  of 
Washington,  it  is  charged  that 
Robert  Beckwith  was  sterile 
during  his  marriage  to  Anne- 
marie Holfman  Beckwith,  and 
that  he  is  not  Timothy's  father. 


The  Beckwiths  were  married  in 
Middlesex  County  in  Novem- 
ber, 1967,  and  at  the  time  of 
Timothy's  birth  last  October,  the 
mother  was  living  in  the  Heri- 
tage Inn  Apartments  in  Wil- 
liamsburg. 

The  suit  seeks  a  declaratory 
judgment  establishing  that  Beck- 
with is  not  Timothy's  father, 
and  the  plaintiff  requested  that 
a  guardian  be  appointed  for  the 
infant,  that  blood  tests  be  made, 
and  that  Judge  Robert  Armi- 
stead  declare  the  rights  of  Tim- 
othy and  three  institutions  who 
share  rights  in  the  trust  with 
him.  (These  are  the  First 
Church  of  Christ,  Scientist,  of 
Boston;  the  American  National 
Red  Cross;  and  Iowa  Wesleyan 
College  of  Mount  Pleasant, 
Iowa ) . 

Vernon  Geddy,  Jr.  and  Chan- 
ning  Hall,  Williamsburg  attor- 
neys, have  been  named  guar- 
dians and  lawyers  for  Timothy, 
but  the  suit,  though  filed  last 
autumn,  is  progressing  leisure- 
ly, U  at  all.  A  thick  package  of 
depositions,  reportedly  from 
physicians,  is  in  the  Clerk  of 
Court's  file  on  the  case,  but 
there  have  been  no  recent  moves 
by  the  plaintiff. 

No  trial  date  has  been  set  in 
the  matter. 


Robert  Beckwith,  whose  homfl 
is  Woodstock  Farm,  Hartfield, 
Middlesex  County,  is  said  to 
have  been  living  outside  Vir- 
ginia in  recent  months,  and  has 
not  been  available  for  deposi- 
tions. Despite  his  intimate  in- 
volvement, Beckwith  is  not  a 
party  to  the  suit. 

The  trust  in  which  Timothy 
may  share  some  day  was  estab- 
lished by  Mary  Harlan  Lincoln, 
the  wife  of  Abraham's  son, 
Robert  Todd  Lincoln.  Robert  T. 
L.  Beckwith,  as  her  grandson, 
has  a  lifetime  share  in  the  trust, 
and  the  three  institutions  nam- 
ed will  eventually  receive  shares 
of  the  residue  of  the  trust. 

In  his  deposition,  the  plain- 
tiff Frost  alleged  that  Mrs. 
Beckwith  conceded  that  Robert 
Beckwith  was  not  the  father 
of  the  child,  but  said  she  de- 
clined to  name  the  actual  father. 

Meanwhile,  the  nine-month- 
old  Timothy,  evidently  healthy 
and  happy  in  his  mother's  na- 
tive Germany,  is  as  blissfully 
unaware  of  the  bizarre  controv- 
ersy as  Williamsburg  was  of  his 
arrival  last  October. 

Until  Frost  presses  his  suilj 
—  and  wins  —  the  Williams- 
burg-bom  Timothy  remains  an 
heir  to  a  historic  heritage,  and 
to  a  fortune  as  well. 


PAUL  K.   LUCEY 

Special  Representative 

ROY  F.   MITTE  &  ASSOCIATES 

PHONES:      BUS.  838-1394     877-7690 

RES.  826-6575 


2017  cunningham  drive 

riverdale  plaza 

Hampton,  Virginia  23366 


Its  name  indicates  its  character 


The  Lincoln  National  Life  Insurance  Company 


August  1,  1969 


The  Lincoln  National  Life  Foundation,  Inc. 
The  Lincoln  Library  and  Museum 
Fort  Wayne,  Indiana  4-6801 

Gentlemen: 


Several  days  ago  I  ran  across  a  very  interesting  article  concerning 
the  great-great  grandchild  of  Abraham  Lincoln,  the  son  of  one  Robert 
T,  L.  Beckwith  of  Middlesex  County,  Va. 

At  the  moment  it  struck  me  that  perhaps  you  might  be  interested  in 
this  article  for  the  library. 

Please  use  it  if  you  can. 

Lly  your>s,  ^ 

Paul  K.  Lucey 


c/rmm 


Fort  Wayne,  Indiana 


,  Vi&^-v-,  £?  is- 


%^ 


August  4,  1669 


Mr.  Paul  K.  Lucey 

The  Lincoln  National  Life  Insurance  Company 

2017  Cunningham  Drive 

Riverdale  Plaza 

Hampton,  Virginia  23366 

Dear  Mr.  Lucey: 

Many  thanks  for  sending  the  newspaper  clipping 
titled  "Lincoln's  Great-Great  Grandchild  Involved 
in  Paternity  Suit  Here."  I  read  it  with  interest. 

I  have  been  hearing  rumors  that  Robert  Lincoln 
Beckwith's  young  German  student  wife  was  pregnant. 
I  have  been  wondering  when  the  story  would  reach 
the  papers.  I  did  not  expect  a  law  suit  so  soon. 

Yours  sincerely, 


R.  Gerald  McMurtry 


RGM/cvrw 


[s  he  Abe's  great-great-grandson? 

Boy,  7,  pawn  in  Lincoln 


fight 


WASHINGTON  (AP)  —  A 
District  of  Columbia  appeals 
court  has  ordered  that  a  blond 
test  be  conducted  on  a  7-year- 
old  boy  living  in  West  Berlin  in 
an  effort  to  determine  if  he  is 
the  only  great-great-grandhcild 
of  Abraham  Lincoln. 

The  boy  would  be  in  line  to 
inherit   a   Lincoln    family   trust 
fund  estimated  at  "well  over  a 
million    dollars"    if   it   can    be 
proved  he  is  the  descendant  of 
the  16th  President. 
_  The     District     of    Columbia 
Court  of  Appeals  issued  the  or- 
der for  the  blood  test  in  a  di-  i 
vorce    case    involving     Robert 
Todd  Lincoln  Beck  with,  71,  of 
Washington,  the  last  surviving  I 
great-grandchild  of  Lincoln,  and  I 
his   wife,    Annemarie   Hoffman 
Beckwith,  27,  a  native  of  West 
Germany. 

MRS.  BECKWITH  gave  birth  | 
to  Timothy  Lincoln  Beckwith  in 
Williamsburg,  Va.,  on  Oct.  14, 
1968.  In  a  divorce  action  filed 
in  D.C.  Superior  Court,  Beck- 
with charged  his  wife  with  ad- 
ultery and  contended  he  did  not 
father  the  boy. 

Mrs.  Beckwith  and  the  child 
now  live  in  West  Berlin. 

Beckwith  is  the  sole  benefici- 
ary of  a  trust  .fund  established 
by  the  will  of  his  grandmother, 
Mary  Harlan  Lincoln,  who  was 
the  wife  of  the  President's  son 
Robert  Todd  Lincoln. 

Beckwith's  attorney,  Eliza- 
beth R.  Young,  said  the  trust 
had  assets  valued  at  SI  million 
when  Mary  Harlan  Lincoln  died 
in  1973.  "It  certainly  has  not 
decreased  in  value  since,"  she 


said.  "It's  worth  well  over  a 
million  dollars." 

ACCORDING  to  Mary  Harlan 
Lincoln's  will  on  file  in  Superi- 
or Court,  the  trust  fund  wouid 
be  divided  among  three  institu- 
tions if  Beckwith  had  no  child 
when  he  died. 

The  appeals  court  order  stat- 
ed that  any  conclusion  drawn 
from  blood  tests  in  the  divorce 
case   would   not   apply   to   the 

question  of  who  benefits  from 
the  trust,  but  only  as  to  the  out- 
come of  the  divorce  action. 

Mrs.  Beckwith  has  counter- 
sued  for  divorce,  accusing  her 
husband  of  adultery. 

According  to  court  records, 
she  admitted  that  she  "executed 
a  document  purporting  to  state 
that"  Beckwith  "was  not  the 
father  of  the  child,"  but  claimed 
that  the  document  "was  ob- 
tained by  fraud  and  duress." 

SUPERIOR  Court  Judge  Jo- 

seph  M.  F.  Ryan  Jr.  ordered  on 
March  10,  1975,  that  she  be 
given  $1,000  for  travel  expen- 
ds and  $3,000  for  attorney  fees 
on  the  condition  that  blood  tests 
be  conducted  in  Germany  and 
sent  to  Washington. 

Mrs.    Beckwith    then    asked 

dSwnaPtPhea,S  C°Urt  t0  SMk* 
down   the   requirement  of   the 

blood  tests.  It  refused  to  do  so.~ 


Lincoln 


Washington  Star 


Soturday,  April  3, 1976 


Blood  Tests  Ordered  for  8-Year-Old  Boy 


Descendancy  at  Stake  in  Adultery  Trial 


By  Kenneth  Walker 

Washington  Star  Staff  Writer 

The  identity  of  Abraham  Lincoln's 
last  living  descendant  will  be  decided 
on  the  basis  of  a  blood  test. 

That  was  the  effect  of  a  ruling  yes- 
terday by  the  D.C.  Court  of  Appeals, 
which  ordered  that  blood  tests  be  run 
on  an  8-year-old  boy  born  to  a  Ger- 
man woman  who  was  married  to 
Robert  T.L.  Beckwith,  Lincoln's  sole 
survivor,  at  the  time  of  the  child's 
birth. 

In  an  opinion  written  by  Superior 
Court  Judge  Dwyer  Justice  Taylor, 
the  three-judge  panel  ordered  that 
the  blood  be  drawn  in  West  Berlin, 
where  the  boy,  Timothy  Lincoln 
Beckwith,  lives  with  his  mother,  and 
that  the  samples  be  flown  to  a  North- 
west Washington  laboratory  for 
evaluation. 

The  appeals  court  ruling  is  part  of 
a  divorce  proceeding  in  which  Beck- 
with, a  72-year-old  retired  lawyer, 
and  his  estranged  wife,  35-year-old 
Annemarie  Hoffman  Beckwith,  are 
suing  each  other  for  absolute  divorce 
on  the  grounds  of  adultery. 

BECKWITH  requested  that  the 
blood  tests  be  ordered  to  prove  he 
was  not  the  father  of  the  child.  Mrs. 
Beckwith  opposed  the  order,  claim- 
ing .  it  violated  the  boy's  right  to 
privacy. 

"The  probative  value  of  blood  tests 
in  determining  paternity  is  great," 
the  appeals  court  ruled,  rejecting 
Mrs.  Beckwith's  claims.  "The  extent 
of  intrusion  is  minor.  Blood  tests  are 
routine  in  our  everyday  life,  encoun- 
tered in  applying  for  marriage  li- 
censes, going  into  the  military  and 
entering  college." 

The  court  also  ordered  Beckwith  to 
pay  travel  and  legal  expenses  for  his 
wife  to  come  to  the  United  States  for 
similar  blood  tests  and  to  consult 
with  her  attorney.  She  said  in  court 
papers  that  she  was  without  income. 

Because  the  issue  of  Timothy'is 
paternity  will  be  decided  in  the  case 
only  for  the  purpose  of  granting  oir 


denying  the  divorce  on  grounds  of 
adultery,  the  boy's  right  to  inherit 
any  of  the  substantial  Lincoln  estate 
would  have  to  be 'determined  in  a 
separate  legal  proceeding,  the  ap- 
peals court  ordered. 

BECKWITH,  a  grandson  of  Robert 
Todd  Lincoln,  the  only  child  of  the 
Civil  War  president  to  reach  maturi- 
ty, filed  a  divorce  complaint  in  Su- 
perior Court  in  1973  —  six  years  after 
his  marriage  in  Hartfield,  Va.,  to 
Annemarie  Hoffman. 

Beckwith  married  Ms.  Hoffman 
three  years  after  the  death  of  his  wife 
of  30  years,  the  former  Hazel  Hol- 
land. There  were  no  children  from 
the  first  marriage,  according  to 
Beckwith's  attorney,  Elizabeth 
Young. 

Beckwith  claimed  in  court  papers 
that  during  the  week  he  lived  in  the 
District,  while  his  wife  lived  in  a 
Williamsburg,  Va.,  motel  so  she 
could  attend  classes  at  William  and 
Mary  College,  where  she  was  enroll- 
ed. The  couple  spent  their  weekends 
together  at  Woodstock,  the  Lincojn 
estate  in  Middlesex  County,  accord- 
ing to  Beckwith's  briefs. 

See  LINCOLN,  A-7 


LINCOLN 


Continued  From  A-l 

Beckwith  said  he  learned 
of  his  wife's  pregnanry-  in. 
May  1968  after  reading  a 
medical  statement  mailed 
to  his  wife  at  the  farm. 

The  boy  was  born  on  Oct. 
14,  1968,  in  a  southern  Vir- 
ginia hospital. 


MRS.  BECKWITH  signed 
an  affidavit,  which  she 
subsequently  repudiated, 
stating  that  her  husband 
was  not  the  father  of  the 
child. 

In  an  amended  counter- 
claim for  an  absolute  di- 
vorce on  the  grounds  of 
absolute  cruelty  filed  in 
February  1975,  Mrs.  Beck- 
with charged  that  her  hus- 
band "deserted"  her  in 
September  1968,  and  that  he 
"changed  the  locks  of  the 
family  farm  and  locked  her 
out." 

The  affidavit  stating 
Beckwith  was  not  the 
child's  father  was  signed 
"under  duress  and  by 
fraud"  after  he  made  the 
document  a  condition  of  her 
receiving  any  money  for 
the  medical  bills,  the 
woman'  said  in  court 
papers. 

Mrs.  Beckwith's  attor- 
ney, Thomas  Pennfield 
Jackson,  also  accused  her 
husband  of  committing 
adultery  "at  the  farm  and 
at  several  other  locations," 
with  a  Chevy  Chase  woman, 

BECKWITH  "destroyed" 
his  wife's  happiness,  ac- 
cording to  the  brief,  and 
"rendered  her  life  so 
miserable  and  unendurable 
as  to  force"  the  woman  to 
return  to  her  family  in 
Germany. 

The  appeals  court  noted 
that  the  reason  for  the 
three-year  delay  in  adjudi- 
cating the  divorce  issue 
was  the  result  of  "the  wife's 
efforts  to  assure  that  the 
outcome  of  this  proceeding 
will  not  affect  adversely  her 
child's  right,  through  her 
husband,  to  inherit  under 
the  Mary  Harland  Lincoln 
Testamentary  Trust," 
which  was  established  by 
Lincoln's  son. 

In  the  event  of  the  sole 
survivor's  death,  the  trust 
provides  that  the  estate  be 
divided  equally  between  the 
First  Church  of.  Christ 
Scientist,  in  Boston,  the! 
American  National  Red 
Cross  and  Iowa  Wesleyan 
College. 
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test  to  decide 


if  boy  is  Lincoln  heir 


Washington  Pott  Service 

WASHINGTON  -  A  blood  test 
will  be  conducted  on  a  7-year-old 
boy  now  living  in  West  Berlin  in  an 
effort  to  determine  whether  he  is 
the  only  great-great-grandchild  of 
Abraham  Lincoln. 

If  his  lineage  can  be  proven,  the 
youngster  would  be  in  line  to  be- 
come the  sole  beneficiary  of  a  Lin- 
coln family  trust  fund  estimated  to 
be  worth  "  well  over"  $1  million. 

The  order  for  the  blood  test  was 
issued  Thursday  by  the  B.C.  Court 
of  Appeals.lt  came  in  a  divorce 
ease  involving  Robert  Todd  Lin- 
coln Beckwith,  a  71-year-old 
Washingtonian  and  the  last  sur- 
viving great-grandchild  of  the  16th 
President,  and  Annemarie  Hoff- 
man Beckwith,  his  27-year-old 
wife,  who  is  a  native  of  West 
Germany. 

Mrs.  Beckwith  gave  birth  to 
Timothy  Lincoln  Beckwith  in 
Williamsburg,  Va.,  on  Oct  14, 
1968.  In  a  divorce  action  filed  in 
D.C.  Superior  Court  Beckwith 
charged  his  wife  with  adultery  and 
contended  that  he  did  not  father 
the  boy. 

Mrs.  Beckwith  now  lives  with 
the  child  in  West  Berlin. 

Beckwith  currently  is  the  sole 
beneficiary  of  a  trust  fund  estab- 
lished by  the  will  of  Wsjxaad- 
mother,  Mary  HaxUa.  Lincom. 
Mrs.  Lincoln,  a  daughter-in-law  of 
President  Lincoln  (she  was  the 
wife  of  the  President's  son,  Robert 
Todd  Lincoln),  died  in  her  Wash- 
ington home  in  1937. 


Beckwith  is  the  son  of  Warren 
Beckwith  and  the  late  Jessie  Har- 
lan Lincoln,  who  was  a  daughter  of 
Mary  Harlan  Lincoln. 

Robert  Beckwith's  lawyer, 
Elisabeth  R.  Young,  said  the  trust 
had  assets  valued  at  $1  million 
when  Mary  Harlan  Lincoln  died. 

"It  certainly  has  not  decreased 
in  value  since,"  the  lawyer  said. 
"It's  worth  well  over  a  million  dol- 
lars." 

If  Beckwith  has  no  child  when  he 
dies,  the  trust  fund  would  be  di- 
vided among  three  institutions, 
according  to  the  will  of  Mary  Har- 
lan Lincoln  that  is  on  file  in  Superi- 
or Court.  The  institutions  are  the 
First  Church  of  Christ  Scientist  in 
Boston,  the  American  National 
Red  Cross  and  Ira  Wesleyan  Col- 
lege. 

The  appeals  court,  in  its  order, 
said  that  any  conclusion  drawn 
from  blood  tests  in  the  divorce 
case  would  not  apply  to  the  ques- 
tion of  who  benefits  from  the  trust, 
but  only  as  to  the  outcome  of  the 
divorce  action. 

"...  The  child,"  the  court  stated 
in  an  opinion,  "will  be  bound  by  a 
decision  in  the  instant  case"  that 
Beckwith  "is  not  bis  father.  Al- 
though couched  in  terms  of  legiti- 
macy, such  a  decision  must  be 
carefully  distinguished  from  a 
decision  on  the  issue  of  legitimacy 
...  for  purposes  other  than  prov- 
ing adultery." 

This  means  that  any  challenge 
to  the  boy's  right  to  benefit  from 
the  trust  fund  would  become  the 
subject  of  a  separate  court  action. 
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F  '■'      By  Stephen  Green 
Washington  Post  Staff  Writer 

A  blood  test  win  be  conducted  on 
a  7-year-old  boy  now  living  in  West 
Berlin  in,  an  effort  to  determine 
whether  he  is  the  only  great-great- 
grandchild of  Abraham  Lincoln 

n  his  linage  can  be  proved  the 
youngster  would  be  in  line  to  be- 
come the  sole  beneficiarv  of  a  Lin- 
coln famih  n-ust  fund  that  is  esli- 
mated  to  be  worth  "well  over  a 
million  dollars." 

The  order  for  the  blood  test  was 


issued  Thursday  by  the  D.C.  Court 
of  Appeals,  it  came  in  a  divorce 
case  involving  Robert  Todd  Lincoln 
Beekwith,  a  71-year-old  Washington- 
ian  and  the  last  surviving  great- 
grandchild of  the  16th  President, 
and  Annemarie  Hofiman  Beekwith! 
his  27-> ear-old  wife  who  is  a  native 
of  West  Germany. 

Mrs.  Beekwith  gave  birth  to  Tim- 
othy Lincoln  Beekwith  in  Williams- 
burg, Va.,  on  Oct.  14,  1968.  In  a  di- 
vorce action  filed  in  D.C.  Superior 
Court     Beekwith    charged   his   wife 


with   adultery   and   contended   that 
he  did  not  father  the  boy. 

Mrs.  Beekwith  now  lives  with  the 
child  in  West  Berlin. 

Beekwith  currently  is  the  sole 
beneficiary  of  a  trust  fund  estab- 
lished by  the  will  of  his  grand- 
mother. .Mary  Harlan  Lincoln.  Mrs. 
Lincoln,  a  daughter-in-law  of  Presi- 
dent Lincoln  (she  was  the  wife  of 
the  President's  son,  Robert  Tc  Id 
Lincoln),  died  in  her  Georgetown 
home  in   1937. 

See  LINCOLN,  A7,  Col.l 


ABRAHAM  LINCOLN 


MARY  TODD 


EDWARD    WILLIAM    THOMAS 
B.  W.  (TAD) 


ROBERT  T 


MARY  HARLAN 


!  WARREN 

MARY      ABRAHAM    JESSIE  BECKWITH 

(I  SHAM) 


R.T.L  BECKWITH 


WASHINGTON 


y»#** 


^**>^- 


B^**4 


<«t»P 


-Mi  W$ ' 


** , 


•»*. 


wt 


%^i>MrM 


ttje* 


W*.     r  *  *,tr\  fi\' .■*•-?■  w  W  "f 


$$l 


'4W 


&» 


8K8^ 


,*«■ 


i      u^ 


svajfe.   ^        c  ;•.;■ 


i»  0& .  -ia£ 


-    a    1.  .-V   ,1    Kft 


AafeO.    *.  J     >i 


Bv  Frank  Johnston — *he  Washington  Post 

Robert  Todd  Lincoln  Beckwith— the  groat  grandson  of  Lincoln— with  Healy  painting  at  the  National  Portrait  Gallery. 

Blood  Test  to  Decide  Lincoln  Heir  Cast 


LINCOLN,  From  Al 

Beckwith,  who  could  not 
be  reached  for  comment,  is 
the  son  of  Warren  Beckwith 
and  the  late  Jessie  Harlan 
Lir.coln,-who  was  a  daughter 
of  Mary  Harlan   Lincoln. 

His  attorney,  Elizabeth  R. 
Young,  said  the  trust  had 
assets  valued  at  $1  million 
when  Mary  Harlan  Lincoln 
died. 

"It  certaimy  has  not  de- 
creased in  value  since,"  the 
attorney  said.  'It's  worth 
well  over  a  million  dollars." 

If  Beckwith  has  no  child 
when  he  dies,  the  trust  fund 
Would  be  divided  anions 
three  institutions,  according 
to  the  will  of  Mary  Harlan 
Lincoln,  which  is  on  file  in 
Superior  Court.  These  are 
the  First  Church  of  Christ 
Scientist  in  Boston,  the  Am- 
erican National  Red  Cross 
and  Ira  Wesleyan  College. 

The  Appeals  Court,  in  ils 
order,  said  that  any  con- 
clusion drawn  from  blond 
tests  in  the  divorce  case 
would  not  apply  to  the  ques- 
tinn    nf   who   benefits   fro m 


uir  trust  but  only  as  to  the 
outcome  of  t  h  e  divorce 
action. 

".  .  .  The  chid."  th?  court 
stated  in  an  opinion,  "will 
be  bound  by  a  decision  in 
i he  instant  case  that"  Beck- 
with "is  net  his  father.  Al- 
though couched  in  terms  of 
legitimacy,  such  a  decision 
must  he  carefully  distin- 
guished from  a  decision  on 
the  issue  of  legitimacy  .  .  . 
for  purposes  other  than 
proving  adultery." 

This  means  that  any  chal- 
lenge to  the  boy's  right  to 
benefit  from  the  trust  fund 
would  become  the  subject 
of  a  separate  court  action. 

According  to  court  rec- 
ords, Beckwith  maintains  a 
residence  at  4400  Connecti- 
cut Ave.  NW  and  lives  as  a 
"gentleman  farmer  of  in- 
dependent means"  on  Wood- 
stock Farm  in  Middlesex 
County,  Va. 

The  records  list  him  as  a 
member  of  the  Masons,  Po- 
tomac River  Power  Squad- 
ron, Sons  of  Union  Vete- 
rans of  the  Civil  War,  Corin- 


thian Yacht  Club  of  D.C., 
the  University  Club  and  Co- 
lumbia Country  Club  of 
Chevy  Chase. 

Several  \  ears  after  she 
came  to  the  United  States 
from  West  Germany,  Anne- 
marie  Hoffman,  according 
to  the  records,  married 
Beckwith  on  Nov.  6,  1967. 

Following  the  marriage, 
the  records  state,  they  lived 
together  on  the  farm  until 
she  "enrolled  in  William 
and  Mary  College,  Williams- 
burg during  the  week,  re- 
turning to  her  husband's 
farm  on   weekends." 

'On  Oct.  30,  1973,  Beck- 
with filed  for  divorce  charg- 
ing in  court  documents  that 
his  wife  committed  adultery 
and  that  shr  "admitted  that 
he  (Beckwith)  is  not  the 
father  of  the  child  but"  that 
she  "refused  to  divulge  the 
identity  of  the  real  father. 
Mrs.  Beckwith,  according 
to  the  records,  then  counter- 
sued  for  divorce,  accusing 
her  husband  of  adultery. 

According  to  court  rec- 
ords, she  admitted  that  she 
"executed  a  document  pur- 


posing to  stale  that"  Beck 
with  '  was  not  the  father  n 
the  child,"  cut  expiainri 
that  the  document  "was  on 
taincd  by  fraud  and  durcs; 
and  thus  of  no  force  and 
effect." 

She  also  said  that  shnrllj 
before  the  child's  birth,  sin 
was  "locked  out  of"  the 
farm  by  her  husband.  Aftci 
giving  birth,  she  said  she 
returned  to  West  Germany. 
She  added  in  court  papers 
that  her  husband  has  re- 
fused to  aid  her  financially, 
"although  he  is  able  to  do 
so  " 

Airs.  Beckwith  asked  the 
court  to  make  her  husband 
finance  the  cost  of  her  coun- 
tersuit. 

On  March  10,  1975,  Supe- 
rior Court  .Judge  Joseph  M. 
F.  Ryan  Jr.  ordered  that  she 
be  given  $1,000  for  travel  ex- 
penses and  $3,000  tor  attor- 
ney fees  on  the  condition 
that  blood  tests  be  made  in 
Germany  and  sent  here  to 
"aid  the  court  in  arriving 
at  the  truth." 

Mrs.  Beckwith  then  asked 
the  Appeals  Court  to  strike 
down  the  requirement  of  the 
blood  tests. 


\p 


A  Lincoln  Heir? 

A  simple  blood  test  ordered 
two  months  ago  for  a  7-year- 
old  boy  in  West  Germany  was 
expected  to  settle  a  question 
of  some  significance:  Was  the 
hoy  the  only  known  great- 
great-grandchild  of  Abraham 
Lincoln  and,  as  such,  entitled 
to  become  heir  to  a  Lincoln 
family  trust  fund  valued  at 
more  than  $1  million? 

The  District  of  Columbia 
Court  of  Appeals  ordered  the 
test  when  the  question  arose 
during  pretrial  maneuvering 
in  a  divorce  suit  filed  by 
Robert  Todd  Lincoln  Beck- 
with,  a  71-year-old  great- 
grandchild of  Lincoln,  against 
Annemarie  Hoffman  Beck- 
with,  27..  She  is  now  living  in 
West  Berlin  with  the  boy, 
Timothy  Lincoln  Beckwith. 

Mr.  Beckwith  contended 
that  he  was  not  the  child's 
father;  he  accused  his  wife 
of  adultery.  The  court  order 
allowed  the  defense  until 
May  23  to  complete  arrange- 
ments for  the  blood  test. 

A  sample  of  the  boy's 
blood  has  not  yet  been  de- 
livered to  Washington,  and 
no  one  there  connected  with 
the  case — neither  the  Family 
Division  of  Superior  Court, 
where  the  divorce  action  is 
being  heard,  nor  the  lawyers 
for  the  plaintiff  or  the  de- 
fendant —  knows  whether 
Mrs.  Beckwith  has  or  will 
comply  with  the  court  order. 
The  next  move?  "The 
court  can  apply  sanctions," 
says  Mr.  Beckwith' s  attorney, 
Elizabeth  R.  Young.  "That's 
what  I'm  working  on  right 
now,  to  try  to  find  out  what 
we  can  do." 


Time 


April   19,    1976 


►  Abraham  and  Mary  Todd  Lin- 
coln had  four  children,  only  one  of 
whom,  Robert,  had  any  children.  In 
turn,  only  one  of  those  three  children, 
Jessie,  had  a  child,  and  that  sole  off- 
spring, Robert  Todd  Lincoln  Beckwith, 
has  only  one  child,  Timothy,  now  seven, 
who  is  therefore  Abe  Lincoln's  only  di- 
rect descendant.  Or  is  he?  The  elder 
Beckwith  is  at  present  in  court  denying 
he  is  the  boy's  father.  In  England  such  a 
hassle  might  well  involve  a  title.  In  the 
U.S.  the  issue  is  a  divorce — and  perhaps 

a  trust  fund  worth  more  than  $1  million. 
Beckwith,  71,  and  his  27-year-old  es- 
tranged wife  Annemarie  Hoffman  Beck- 
with have  been  fighting  over  a  di- 
vorce for  three  years,  each  alleging 
adultery. 

Now  the  District  of  Columbia's 
Court  of  Appeals  has  ruled  that  the  boy, 
who  lives  in  West  Berlin  with  his  moth- 
er, must  undergo  a  blood  test  to  help 
check  Beckwith's  claim  of  non-father- 
hood—which would  prove  her  adultery. 
As  it  happens,  the  trust  fund,  which  was 
established  by  Lincoln's  daughter-in- 
law  (Beckwith's  grandmother),  could 
eventually  go  to  the  boy  even  if  he  is  not 
Beckwith's.  The  reason  is  that  in  any 
subsequent  case  directly  concerned  with 
Timothy's  legitimacy,  the  law  would  still 
be  heavily  weighted  toward  finding  that 
when  a  woman  gives  birth,  her  husband 
is  the  child's  father.  Thus  even  if  little 
Beckwith  could  no  longer  claim  to  be  a 
Lincoln,  he  still  might  get  the  million 
dollars  to  soothe  his  disappointment. 
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January  14,  1986 


Mr.  Mark  Neely,  Jr.,  Editor 

Lincoln  Lore 

Lincoln  National  Life  Insurance  Company 

Ft.  Wayne,  Indiana   46801 

Dear  Mr.  Neeley: 

I  have  always  wanted  to  write  you  a  letter  of  appreciation 
for  Lincoln  Lore  which  I  consider  to  be  the  most  interesting 
of  all  the  publications  which  I  have  the  pleasure  of  reading. 
It  is  absolutely  incredible  how  much  has  been  written,  is 
being  written  and  apparently  remains  to  be  written  on  this 
subject . 

I  also  write  this  letter  because  I  wish  to  comment  on 
the  issue  dated  November,  1984  in  which  you  discuss  Andrew 
C.  McLoughlin's  essay  'on  Lincoln  and  the  Constitution.   His 
contention  that  the  President's  "arbitrary  arrests"  were 
tyrannical  and  unconstitutional  was  not  new  in  his  time, 
nor  is  it  today;  it  surfaces  regularly  along  with  the  criticism 
of  Washington  and  his  expense  accounts. 

Mr.  McLoughlin 
ional  law.   As  such, 

that  the  arbitrary 

were  tyrannical 
r  an  act  is  tyrannical 
onstitutional  is 
onal  until  the  final 
so.   Just  because 
does  not  necessarily 
there  ever  been 

as  Franklin  Roosevelt's 
000  American  citizens 

Yet,  nevertheless, 

Court.   And,  as 
nd  bloody  military 

of  war  which  the 


What  is 

surprising,  perhaps,  is  that 

was  a  lawyer 

and  a  professor  of  constitut 

he  should  have  known  better  than  to  argue 

arrests  during  the  Lincoln  administration 

and,  therefore,  unconstitutional.   Whethe 

is  a  matter 

of  opinion;  whether  it  is  unc 

a  matter  of 

law.   Nothing  is  unconstituti 

judicial  determination  declares  it  to  be 

some  action 

appears  to  be  tyrannical,  it 

follow  that 

it  is  unconstitutional.   Has 

any  act  in  iJ 

imerican  history  as  tyrannical 

sweeping  executive  order  imprisoning  200, 

of  Japanese 

descent  during  World  War  II? 

it  was  held 

constitutional  by  the  Supreme 

we  know,  we 

have  engaged  in  many  bitter  a 

excursions  without  the  formal  declaration 

Constitut ior 

requires  of  the  Congress. 
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Incidentally,  I  am  sure  you  were  aware  of  the  recent 
death  of  Robert  T.  L.  Beckwith,  Lincoln's  great-grandson 
who  was  described  by  the  press  as  his  last  descendant.   But 
was  he? 


Enclosed  is  a 
decision  and  opini 
the  1976  District 
of  Beckwith  vs.  Be 


rejection  of  the  q 
which  I  have  marke 
the  divorce  was  finally 
with  the  court's  agreei 
Timothy  Beckwith  had  be 
Beckwith's  medical  evid 
were  sufficient  to  supp 
there  has  been  other  li 
which  I  am  not  aware,  T 
under  the  Mary  Harlan  L 
presume,  named  the  dire 
as  its  beneficiaries. 


of  the  pertinen 

volving  an  ancil 

lumbia  Court  of 

h.   Note  the  bas 

uestion  of  Timothy  Be 

d  on  pp.  539,  542,  54 


copy 

on  in 
of  Co 
ckwit 


granted  on  the 
ng  that  the  wife 
en  fathered  by  a 
ence  that  he  was 
ort  the  decree, 
tigation  holding 
imothy  Beckwith 
incoln  Testament 
ct  descendants  o 


t  portions  of  the 
lary  procedure  in 
Appeals  divorce  case 
ic  facts  and  the  express 
ckwith's  legitimacy 
3  and  547.   In  1977 
grounds  of  adultery 
's  admission  that 
nother  man  and  Mr. 
incapable  of  procreation 
Therefore,  unless 
to  the  contrary  of 
is  entitled  to  inherit 
ary  Trust  which,  I 
f  Abraham  Lincoln 


So,  was  Robert  T.  L.  Beckwith  the  last  descendant  of 
Abraham  Lincoln? 


How  ironic  that  the  line  of  the  man  whose  life  and  interests 
were  so  intimately  associated  with  the  practice  of  law  that 
he  told  his  partner  that  the  election  of  a  president  would 
make  no  difference  in  the  firm  of  Lincoln  and  Herndon  should 
be  clouded  by  the  law  and  lawyers. 

Sincerely , 


LSW/md 
Enclosures 


LEONARD 


w^V 


S.  WISSOW 
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'ctUuUBAJdOT 

'  ice,  counterclaimed  for  divorce,  her.  volun- 

Aanamarl*  Hoffman  BECKWITH,  Appellaat,     ury  action  gave  rise  to  personal,  jurisdic- 
,.       .  tion  of  court.     D.C.C.E.   SCR,   Dom.ReL 

Rules  12(b),  13(a). 


Robert  T.  L.  BECKWITH,  Appalls*. 
No.  9426. 

District  of  Columbia  Court  of  Appeals. 
Argued  Nov.  IS,  1975. 

Decided  April  1,  1076. 
Rehearing  and  Rehearing  en  Banc 
Denied  June  1, 1976. 

In  action  for  absolute  divorce  on 
grounds  of  adultery  brought  by  husband 
who  alleged  that  child  was  born  to  his  wife 
as  result  of  commission  of  act  charged  in 
complaint,  wife  filed  counterclaim  against 
husband  for,  inter  alia,  absolute  divorce  on 
grounds  of  adultery  or  desertion..  The  Su- 
perior Court,  Joseph  M.  F.  Ryan,  Jr.,  J., 
ordered,  sua  sponte,  that  wife  submit  her- 
self and  her  child  to  blood-grouping  tests 
and  that  payment  of  suit  money  and  coun- 
sel fees  be  conditioned  upon  filing  of  test 
results  with  court,  and  wife  appealed  The 
Court  of  Appeals,  Taylor,  J.,  held  that 
court  had  jurisdiction  to  order  mother  to 
submit  her  child  to  blood-grouping  tests 
for  purpose  of  deciding  issue  of  adultery 
though  child  was  not  party,  not  resident, 
and  not  represented  by  guardian  ad  litem; 
that  court  had  authority  under  statute  to 
make  such  order;  that  order  of  blood- 
grouping  tests  of  child  did  not  violate 
child's  constitutional  right  to  privacy  or 
due  process  of  law. 

Remanded. 

Kelly,  J.,  concurred  with  opinion. 


1.  Olvorea  «=63 

As  nonresident  defendant  in  divorce 
proceeding,  wife,  upon  substituted  service, 
was  not  subject  to  in  personam  jurisdiction 
of  court.  D.CC.E.  SCR,  Dom.Rel.Rules 
12(b),  13(a). 

2.  Divorce  «=65 

Where  nonresident  defendant  to  di- 
vorce proceeding,  served  by  subtirute  serv- 

1SS  A.  J*— M  V. 


3.  Courts  «=>37(3) 

Availing  oneself  of  jurisdiction  of 
court  by  filing  voluntary  claim  subjects 
claimant  to  personal  jurisdiction.  D.GGE. 
SCR,  Dom.Rel.Rules  12(b),  13(a). 

4.  Courts  «=>26,  29 

Where  there  is  subject  matter  jurisdic- 
tion, court  having  personal  jurisdiction 
may,  by  its  order,  affect  persons  other 
than  those  personally  before  it,  and  may 
order  act  which  has  effect  in  another  state 
or  is  to  be  carried  out  in  another  state. 

5.  Parent  aad  Child  «=2(5) 

In  cases  involving  internal  affairs  of 
family  unit,  court  will  not  apply  hard  and 
fast  rules  of  jurisdiction. 

$.  Divorce  «=>B5 

Superior  court  had  jurisdiction  in  ac- 
tion for  absolute  divorce  on  grounds  of 
adultery  to  order  mother,  who  was  before 
court,  to  submit  her  child  to  blood-group- 
ing tests  for  sole  purpose  of  deciding  issue 
of  adultery  even  though  child  was  not  par- 
ty, not  resident,  not  represented  by  guardi- 
an ad  litem,  and  there  was  no'  request  to 
court  for  support,  maintenance,  or  custody. 
D.CC.E.  {§  16-909, 16-2343. 

7.  Courts  «=28 

While  in  certain  circumstances  courts 
have  declined  to  order  acts  by  those  per- 
sonally present  before  court  that  affect 
others  not  present  and  in  other  states  or 
countries,  this  reluctance  is  reluctance  to 
exercise  jurisdiction,  not  lack  of  jurisdic- 
tion; it  may  be  overcome  by  exigencies 
such  as  the  exigencies  of  domestic  life.'  ?i 

a.  Bastards  «=»8  <'...>>,.. 

Statute  providing  that  divorce  for 
cause  does  not  affect  legitimacy  of  issue  of 
marriage  merely  removes  adjudication  of 
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status  of  child  from  divorce  proceedings 
when  subject  matter  of  divorce  action 
would  call  into  question  legitimacy  and 
does  not  create  mandatory  duty  for,  or 
grant  discretionary  authority  to,  court  to 
determine  legitimacy  so  as  to  provide  basis 
for  subject  matter  jurisdiction.  D.C.C.E. 
§  16-909. 

9.  Dlvore*  <S=>I 72 

Child,  not  party  to  divorce  action, 
would  not  be  bound  by  decision  in  such 
case  that  he  was  legitimate  or  illegitimate 
and  such  decision  must  be  carefully  distin- 
guished from  decision  on  issue  of  legitima- 
cy vel  non  for  purposes  other  than  proving 
adultery.    D.C.C.E.  §  15-909. 

10.  Dlvore*  <S=85 

Statute,  providing  that  when  it  is  rele- 
vant to  action  for  divorce,  court  may  di- 
rect that  mother,  child,  and  father  submit 
to  blood  tests,  gave  superior  court  discre- 
tionary authority  to  order  mother  to  submit 
her  child  to  blood-grouping  tests  for  sole 
purpose  of  deciding  issue  of  adultery.  D. 
C.C.E.  §  16-2343. 

1 1.  Divorce  «=85 

Where  trial  court  made  findings  as  to 
relevance  of  evidence  that  might  be  ad- 
duced from  blood  tests  as  going  to  issue  of 
adultery  in  divorce  action,  there  was  no 
abuse  of  discretion  in  order  that  mother 
submit  her  child  to  blood-grouping  tests. 
D.C.C.E.  §  16-2343. 

12.  Constitutional  Law  «=>82 

Ordering  of  blood-grouping  tests  of 
child  to  be  performed  by  reputable  medical 
laboratory  following  accepted  medical  pro- 
cedures in  divorce  proceeding  to  prove 
adultery  of  child's  mother  did  not  violate 
child's  constitutional  right  to  privacy.  D. 
C.C.E.  §  16-2343;  D.C.C.E  SCR,  Dom. 
Rel.Rule  35. 


13.  Constitutional  Law  «=>305<3) 

Where  interests  of  mother  in  divorce 
proceeding  brought  against  her  by  her  hus- 
band on  grounds  of  adultery  did  not  con- 
flict with  those  of  her  minor  child,  and 
where  interests  of  child  were  fully  and 
ably  protected  by  mother,  failure  to  ap- 
point guardian  ad  litem  for  child  whose  le- 
gitimacy was  at  issue  did  not  deny  child 
due  process  of  law.  D.C.C.E  SCR,  Dom. 
Rel-Rules  17(c,  e),  35;   D.CGE.  §  16-909. 


Thomas  Pen  field  Jackson,  Washington, 
D.  C,  with  whom  Patricia  D.  Gurne, 
Washington,  D.  C,  was  on  the  brief,  for 
appellant. 

Elizabeth  R.  Young,  Washington,  D.  C, 
for  appellee. 

Before  KELLY  and  KERN,  Associate 
Judges,  and  TAYLOR,  Associate  Judge, 
Superior  Court.* 


TAYLOR,  Associate  Judge: 

In  an  action  for  absolute  divorce  on  the 
grounds  of  adultery   the   husband-appellee 
alleged  that  a  child  was  born  to  his  wife  as'-;  "•';?• 
a    result    of    the    commission    of    the    act , 
charged  in  the  complaint.     He  was  denied ' 
permission  to  add  the  child  as  a  party  de- 
fendant.   The  wife,  in  her  answer,  admitted 
that  she  executed  a  document  purporting  to  ■ 
state  that  the  appellee  was  not  the  father; 
of  the  child,  but  alleged  that  the  document  ■ 
was  obtained  by  fraud  and  duress  and  thus,;;.  J*j 
of  no  force  and  effect.    She  filed  a  coun-it 
terdaim  against  the  appellee  for,  inter  alia,.] 
an    absolute    divorce    on    the    grounds,  of  -Cj 
adultery  or  desertion  and  moved  for'iulf" '  u 
money  and  counsel  fees. 

On    March    10,    1975,    the    lower   co 
granted  appellant's  motion.    However, 
court  at  the  same  time,  sua  sponte,  orderejl 
(1)  that  appellant  submit  herself  and  her 
child  to  blood  grouping  tests  and  (2)'lhaK 


*  Sitrin»  b7  destmation  punuint  to  D.C.Code  1873,  |  ll-707(a). 


•;  ■•■"#sa 
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payment  of  the  suit,  money  and  counsel 
fees  be  conditioned  upon  the.  filing  of  the 
tert'Tesults  with  the  court1  In  its  March 
19,  1975  order  on  reconsideration  the  court 
reaffirmed  its  March  10  order  in  all  re- 
spects and  ruled  that  the  legitimacy  of  the 
child  was  in  issue  in  this  proceeding  pursu- 
ant to  D.CCode  1973,  {  16-909.  No  guard- 
ian ad  litem  was  specifically  requested  of, 
or  appointed  by,  the  court.  This  appeal  is 
from  both  aspects  of  the  sua  sponte  order 
of  the  court.* 

The  issues  raised  by  the  answers  to  the 
complaint  and  counterclaim  have  not  come 
on  for  trial  even  though  th_c  complaint  was 
filed  over  two  years  ago.  [The  delay  is,  in 
part,  the  result  of  the  wife's  efforts  to  as- 
sure that  the  outcome  of  this  proceeding 
will  not  affect  adversely  her  child's  right, 
through  her  husband,  to  inherit  under  the 
Mary  Harlan  Lincoln  Testamentary.  Trust, 
a  trust  established  by  the  wife  of  Todd 
Lincoln,  Abraham  Lincoln's  son.  The 
lengthy  pleadings  and  judicial  actions 
thereon  are  set  out  in  the  Appendix  of  this 
opinion. 


Appellant's  challenges  to  the  order  re- 
quiring her  to  submit  her  child  to  blood 
grouping  tests,  and  to  do  so  prior  to  the 
payment  of  suit  money  and  counsel  fees, 
will  be  considered  in  our  resolution  of  the 
following  five  issues:  (I)  Does  the  court 
have  jurisdiction  in  an  action  for  absolute 
divorce  on  the  grounds  of  adultery  to  or- 
der a  mother,  who  is  before  the  court,  to 
submit  her  child  to  blood  grouping  tests 
for  the  sole  purpose  of  deciding  the  issue 
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of  adultery  where  the  child  is  not  a  party, 
not  a  resident,  not  represented  by  a  guar- 
dian ad  litem,  and  where  there  is  no  request 
before  the  court  for  support,  maintenance, 
or  custody?  (II)  Does  the  court  in  an 
action  for  absolute  divorce  on  the  grounds 
of  adultery  have  discretionary  authority 
under  a  statute  or  rule  to  order  a  mother 
who  is  before  the  court  to  submit  her  child 
to  blood  grouping  tests  for  the  sole  purpose 
of  deciding  the  issue  of  adultery  and,  if  so, 
was  such  discretion  exercised  without  abuse 
in  this  case?  (Ill)  Does  the  ordering  of 
blood  grouping  tests  of  a  child  in  a  divorce 
proceeding  to  prove  adultery  violate  the 
child's  constitutional  right  to  privacy?5 
(IV)  Does  the  absence  of  a  guardian  ad  li- 
tem in  this  case  deny  the  child  due  process 
of  law?  (V)  Does  the  conditioning  of  an 
award  of  suit  money  and  counsel  fees  on 
submission  of  a  mother  and  her  child  to 
blood  grouping  tests  violate  the  mother's 
right  to  counsel  and  due  process? 

We  answer  questions  I  and  II  in  the  af- 
firmative, and  questions  III  and  IV  in  the 
jygative.     For  the  reasons  set   forth  here- 
in, we  do  not  reach  question  V. 


I. 
The  initial  question  is  one  of  first  im- 
pression in  this  jurisdiction  and,  insofar  as 
we  are  aware,  any  other  jurisdiction.  The 
question  raises  issues  relating  to  the  court's 
personal  jurisdiction  over  the  appellant, 
jurisdiction  over  the  subject  matter,  and 
jurisdiction  to  enter  an  order  affecting  a 
nonparty.4      First    we   consider    appellant's 


1.  The  appellee  wa*  also  required  to  submit 
to  blood  grouping  test*  and  to  cause  the  re- 
sult* to  be  filed  with  the  court. 

2.  Neither  the  appellant  nor  the  appellee  chal- 
lenge* the  award  of  rait  money  (travel  ex- 
pense*  from  Germany)    and   counsel   fee*. 

3.  Appellant  doe*  not  challenge  the  constitu- 
tionality of  the  blood  teat  order  with  respect 
to  her  aubmliilon  on  these  ground*.  Appel- 
lant'* lone  constitutions!  objection  with  re- 
spect to  her  own  right*  Is  noted  in  question 
V. 


4.  Specifically,  appellant  argue*  thai  the  court 
waa  without  jurisdiction  to  require  her  to  sub- 
mit her  minor  child  to  blood  grouping  tests 
because: 

(a)  The  Infant  is  not  s  party  and  has  not 
been  served  with  process  In  the  lawsuit  and 
ia  not  represented  by  counsel  or  *  Guardian 
ad  litem ;   and 

(b)  The  infant  is  not  a  resident  of  nor 
physically  present  in  the  District  of  Co- 
lumbia but  1*  *  resident  of  West  Berlin, 
the  Federal   Republic  of  Germany ;     and 

(c)  The  legitimacy  vtl  no*  of  the  infant 
la  not  in  issue  in  the  lawsuit ;    and 
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contention  that  the  filing  of  her  counter- 
claim did  not  give  the  lower  court  personal 
jurisdiction  over  her. 

[1-3]  Superior  Court  Domestic  Rela- 
tions Rule  13(a)  provides  that  a  defendant 
brought  suit  upon  by  process  by  which  this 
court  did  not  acquire  jurisdiction  to  render 
a  personal  judgment  need  not  file  a  com- 
pulsory counterclaim.*  As  a  nonresident 
defendant  to  a  divorce  proceeding,  Mrs. 
Beckwith,  upon  substitute  service,  was  not 
subject  to  in  personam  jurisdiction.  She 
could  have  answered  and  defended  on  the 
merits  after  motions  referred  to  in  the  Ap- 
pendix were  overruled  without  waiving  her 
objections  to  the  court's  jurisdiction.* 
However,  she  chose  to  counterclaim  for  di- 
vorce, which  as  not  compulsory,  was  volun- 
tary, and  gave  rise  to  personal  jurisdiction. 
It  is  well  settled  that  availing  oneself  of 
the  jurisdiction  of  a  court  by  filing  a  vol- 
untary claim  subjects  the  claimant  to  per- 
sonal jurisdiction.1  We  now  turn  to  the 
question  of  subject  matter  jurisdiction  and 
jurisdiction  to  enter  an  order  affecting  a 
nonparty. 

[4-6]  Where  there  is  subject  matter 
jurisdiction,  a  court  having  personal  juris- 
diction may  by  its  order  affect  persons 
other  than  those  personally  before  it,  Alves 
v.  Alves,  D.C.App.,  262  A.2d  111  (1970), 
and  may  order  an  act  which  has  an  effect 
in  another  state  or  is  to  be  carried  out  in 
anothe  state.  New  York  v.  O'Neill,  359 
U.S.  1.  79  S.Ct.  564,  3  LEA2d  585  (1959); 
Argent  v.  Argent,  130  U.S.App.D.C.  46, 
396  F.2d  695  (1968);  H.  Goodrich  &  E. 
Scoles,  Conflicts  of  Laws,  §§  77-78  (4th 
ed.   1964).     In  the  Alves  case,  the  parents 

(d)  No  relief  In  the  nature  of  mainte- 
nance, lupport  or  cojtodj  is  aoiurht  on  be- 
half of  or  agilnit  the  Infant.  [Brief  and 
Appendix  for  Appellant  at  1.] 

5.  See  Advitory  Committee's  Note  of  19SS  to 
Subdivision  (a)  of  Rule  IS.  3  J.  Moore,  Fed- 
eral Prectice  1  13.01,  at  29  (2d  ed.  1972). 

6.  Morfestis  v.  ilarvins  Credit,  /no.,  D.C. 
Man.App..    77    A.2A    178    (1950)  ;     Super.Ct 


were  personally  before  the  court.  This 
court  held  that  the  lower  court  had  juris- 
diction to  enter  an  order  that  would  deter- 
mine the  child's  custodian,  although  the 
child  was  not  present  or  a  party.  In  decid- 
ing that  a  matter  affecting  the  child  could 
be  decided  without  his  presence,  this  court 
rejected  "hard  and  fast  rules  of  jurisdic- 
tion" in  cases  involving  the  internal  affairs 
of  the  family  unit.  Similarly,  we  do  so  in 
the  instant  case  and  hold  that  the  lower 
court  had  jurisdiction  to  issue  the  order 
challenged  in  this  appeal. 

In    this    case    the    subject    matter    over 
which   the   court   had   jurisdiction    is   the 
question  of  the  paternity  of  the  child  as 
proof  on  the  issue  of  adultery.    The  basic 
pleadings  in  this  case  call  into  question  the 
paternity  of  the  child.     Appellee-plaintiff 
in  support  of  his  complaint  for  divorce  on 
grounds  of  adultery  denies  his   paternity.1 
He  implies  that  blood  grouping  tests  are^or'  \ 
may    be    inconsistent    with    his    paternityf  '",*' 
appellant-defendant,  by  her  answer,  contest*!.-'' 
the  validity  of  his  allegations  and  thus,  by  - 
implication,    denies    that    blood    grouping 
tests  could  be  inconsistent.    Subject  matter  . 
jurisdiction  is  jurisdiction  over  a  matter  in  ■> 
controversy.    As  blood  tests  are  relevant  tcA; 
a  determination  of  the  issue  of  adultery  .iii*.: 
this  case,  and  the  possible   results  are  ir? 
dispute  by  the  parties,  blood  groupings  are 
in  controversy*  and  thus  part  of  the  subject 
matter  of  this  case. 


i.l» 


In  failing  to  recognize  that  the  matter  in 
controversy  was  the  question  of  the  pater-' 
nity  of  the  child  as  proof  on  the  issue  of' 
adultery,  as  distinguished   from  the  ques- 
tion of  the  legitimacy  of  the  child  for  alT.. 
purposes,   appellant   misconstrues   the  ,real  \ 

'■'■M. 

Dom.Rel.R.  12(b).     But  cf.  Davit  v.  Z)«ctt?-j 
306  U.8.  32,  69  8.Ct.  3,  83  L.Ed.  26.(1938)15 

7.    Adam  v.  Bamgcr.  803  U.S.  69,  67-68,  68  Si  . 
Ct.  464,  82  L.Ed.  649  (1938). 


8.    Beach  v.  Beaeh,  72  App.DlC.  8J8, 
114   Fid  479.  481-82    (1940),  "\~& 


•  (.'T'.ijff 
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jurisdictional  basis  of  the  order  of  the  low- 
er court.  The  order  is  not  directed  to  the 
child.  It  is  directed  to  a  party  who  per- 
sonally appeared  before  the  court,  and  it 
requires  her  to  perform  an  act  within  her 
power  to  perform  as  a  lawful  custodian  of 
the  child.  The  order  requires  no  more  of 
her  than  an  order  requiring  her  to  give  up 
custody  of  the  child  or  to  feed  and  clothe 
the  child  within  the  limits  of  a  mainte- 
nance order,  and  in  both  such  cases  orders 
for  blood  tests  have  been  upheld  even 
though  the  child  was  not  an  actual  party. 
Beach  v.  Beach,  72  App.D.C.  318,  114  F.2d 
479  (1940) ;  Slate  v.  Cornell,  391  P2d  277 
(Okl.1964). 

In  Beach,  supra,  a  divorce  proceeding  on 
the  grounds  of  adultery  in  which  mainte- 
nance for  the  child  was  requested,  the 
court  ordered  blood  grouping  tests  of  the 
husband,  wife  and  child  to  aid  in  determin- 
ing paternity.  It  did  so  pursuant  to  Rule 
35  of  the  Federal  Rules  of  Civil  Procedure, 
which  at  that  time  permitted  the  court  to 
order  a  physical  examination  only  of  a 
party.*  The  court  solved  the  problem 
presented  by  the  absence  of  the  child  by 
concluding  that  the  child  was  "in  sub- 
stance" a  party  for  purposes  of  the  case 
because  "[s]ocially,  [the  child]  is  a  most 
important  party."  Id.,  72  App.D.C.  at  321, 
114  F.2d  at  482.  However,  the  child  was 
not  made  an  actual  party. 

In  Slate  v.  Cornell,  supra,  the  husband 
brought  an  action  for  absolute  divorce  on 
the  grounds  of  adultery  alleging  that  he 
was  not  the  father  of  the  child  born  during 
the  marriage.  The  wife  counterclaimed 
for  divorce,  alimony,  custody  of  the  child 
and  child  support  money.  She  contended 
that  the  trial  court  was  without  power  to 
order  a  blood  test  for  the-  child  because  no 
guardian  ad  litem  had  been  appointed  and 
the  child  had  not  been  made  a  formal  party 
plaintiff  or  defendant  in  the  suit.    In  hold- 

9.  The  rule  wa*  emended  in  1970  eo  as  to  pro- 
vide, among  other  things,  that  the  court  may 
order  a  physical  examination  of  one  who  i« 
under  the  legal  control  of  a  party. 
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ing  that  the  court  had  jurisdiction  to  order 
the  wife  to  submit  her  child  to  a  blood  test 
the  court  held  that : 

[A]  child  whose  paternity  is  questioned 
in  a  divorce  action  is  not  a  necessary 
party  to  the  action,  and  that  the  joinder 
of  such  child  as  a  party  is  not  a  pre-req- 
uisite  to  the  ordering  of  blood  tests  for 
the  child.    [Id.,  391  P.2J  at  282.] 

The  appellant  would  distinguish  the  Beach 
and  Cornell  cases  on  the  basis  that  they  in- 
volved maintenance  or 'custody,  whereas 
the  instant  case  does  not.  Apparently  it  is 
appellant's  view  that  maintenance  and  cus- 
tody cases  directly  affect  the  welfare  of 
the  child,  whereas  in  an  adultery  case  the 
welfare  of  the  child  is  not  affected  direct- 
ly, and  that  it  is  only  in  the  former  situa- 
tion that  the  court  has  subject  matter  jur- 
isdiction to  issue  an  order  affecting  a  non- 
party. For  jurisdictional  purposes  this  is  a 
distinction  without  a  difference.  In  both 
situations  the  court  had  in  personam  juris- 
diction over  the  mother;  and  in  both  situa- 
tions the  matter  in  controversy  affects  the 
affairs  of  the  family  as  a  unit.  Since  we 
reject  "hard  and  fast  rules  of  jurisdiction" 
in  matters  affecting  the  family  unit,  as  did 
the  court  in  the  Alves  case,  supra,  the  de- 
gree to  which  the  family  unit  is  affected 
does  not  control  the  question  of  jurisdic- 
tion. Whether  or  not  jurisdiction  should 
be  exercised  in  either  case  is  a  separate 
question. 

[7]  While  in  certain  circumstances 
courts  have  declined  to  order  acts  by  those 
personally  before  the  court  that  affect  oth- 
ers not  present  and  in  other  states  or  coun- 
tries, this  reluctance  is  a  reluctance  to  exer- 
cise jurisdiction,  not  lack  of  jurisdiction.10 
It  may  be  overcome  by  exigencies  such  as 
the  exigencies  of  domestic  life,  as  here." 
Furthermore,  as  recognized  by  the  lower 
court,   and  as   stated   in   Stale  v.  Cornell, 

10.  II.  Goodrich  II  E.  Scolea,  tupra  J  78. 

11.  See  Judge  Traynor'a  opinion  in  Bamptril 
v.  Superior  Court,  32  Cal.2d  763,  197  P.2d 
739  (1948). 
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"the  trial  of  a  lawsuit  is  essentially  a 
search  for  the  truth  and  not  a  mere  sport- 
ing proposition  or  game  in  which  arbitrary 
and  artificial  rules  should  be  applied  in  or- 
der to  afford  each  side  an  equal  chance  of 
winning."    391  P.2d  at  283. 

D.C.Code  1973,  §  16-2343,  discussed  in 
Part  II,  infra,  recognizes  the  relevancy  of 
blood  tests  in  adultery  actions  by  providing 
that  in  such  cases  the  court  may  order 
blood  tests  of  the  mother,  father,  and  mi- 
nor children.  If  the  exercise  of  jurisdic- 
tion to  order  blood  tests  of  children  were 
limited  to  those  instances  where  the  chil- 
dren are  physically  present  or  domiciled  in 
the  District  of  Columbia,  or  the  subject  of 
a  support,  maintenance  or  custody  action, 
it  would  vitiate  the  statute's  use  in  many 
adultery  cases  because  the  children  often 
reside  with  one  spouse  in  a  jurisdiction 
different  from  that  of  the  other  spouse 
after  the  separation  of  the  parents.11  How- 
ever, a  relevant  consideration  in  each  case 
is  due  process;  namely,  are  the  child's  in- 
terests, insofar  as  they  are  affected  by  an 
order,  adequately  protected  by  his  mother. 
In  the  case  before  us  the  record  shows  that 
the  child's  interests  are  adequately  protect- 
ed.11 We  hasten  to  add  that  the  interests 
which  are  affected  in  this  case  relate  only 
to  the  determination  of  adultery,  as  the 
child,  for  the  reasons  stated  at  the  conclu- 
sion of  the  Part  I,  is  not  bound  by  the  result 
of  this  proceeding  in  any  subsequent  case 
where  his  legitimacy  is  questioned. 

[8]  Our  conclusion  that  the  court  had 
jurisdiction  and  that  there  was  no  abuse  of 
discretion  in  exercising  same  has  been 
without  reliance  upon  the  primary  basis 
stated  by  the  lower  court  for  its  jurisdic- 
tion.   The  lower  court  based  its  determina- 

12.  This  iplit-residence  problem  w»«  the  basic 
reason  this  court.  In  AIvcm,  rejected  "hard 
and  tut  rule*"  and  exercised  jurisdiction. 
282  A.2d  st  117. 

13.  The  sdequscy  of  the  appellant's  protec- 
tion of  the  child's  Interest  is  shown  in  Part 
IV,  infra,  where  we  conclude  that  the  fsllure 
of  the  court  to  appoint  a  ffuardian  ad  litem 
did  not  deny  the  child  dne  process  of  law. 


tion  of  subject  matter  jurisdiction  primari- 
ly on  D.C.Code  1973,  §  16-909,  stating  in 
its  March  19,  1975  order  that  §  16-909 
gave  rise  to  a  "mandatory  duty  of  the 
court  to  establish  legitimacy.  ..."  We 
reach  a  contrary  conclusion. 

D.C.Code  1973,  §  16-909,  provides  in 
full  as  follows: 

[A  divorce  for  a  cause  provided  for  by 
this  chapter  does  not  affect  the  legitima- 
cy  of  the  issue  ot  the  marriage  dissolved 
by  the  divorce,  Dut  Ihe  legillrnaCy  Of  111* 
issue,  if  questioned,  shall  be  tried  and 
determined  according  to  the  course  of 
the  common  law.     [Emphasis  added.] 

The  predecessor  statutes  to  §  16-909  do 
not  appear  to  have  been  the  subject  of  ju- 
dicial interpretation  in  this  jurisdiction. 
The  legislative  history  is  quite  sparse,  and 
the  State  of  Maryland  did  not  have  a  simi- 
lar statute  at  any  time  prior  to  §  16-909's 
enactment."  -x . 

The  first  appearance  of  the  present  j 
16-909  was  in  the  1857  proposed  code  for 
the  District  of  Columbia  that  was  not  pass- 
ed by  the  voters  and  therefore  did  not  be-- 
come  positive  law.    It  provided : 

A  divorce  for  other  causes  than  those 
hereinbefore  specially  provided  for,  shall, ^ 
not  affect  the  legitimacy  of  Ihe  issue  vl 
the  marriage;  but  the  legitimacy  of  such; 
issue,  if  questioned,  shall  be  tried  and. 
determined  according  to  the  course  ol* 
the  common  law.15     [Emphasis  adde 

In  I860,  §  16-909  first  appeared  as  post] 
tive  law  in  the  District  of  Columbia  as  folr'.^ 
lows: 

And  be  it  further  enacted,  that  at 

vorce  for   causes   not   hereinbefore 

14.  "The  common  law,  all  British  statutes^ 
force    In    Maryland    on    Febnisry    27,-1 

■hall  remain  in  force  except  la^ 
far  as  the  same  are  Inconsistent  with;  or  i 
replaced  by,  some  provision  of  the  1901  < 
D.C.Code  1978,  |  49-301.  .  . .  ;  k  i $$» 

-    '"  'i1 

15.  Revised  Code  of  the  District  of  Colon 

tit  X,  ch.  69.  |  12  (1857).  s  •   ~  wJ"' 
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daily  provided  for,  shall  not  affect  the 
legitimacy  of  the  issue  of  the  marriage; 
but  the  legitimacy  of  such  issue,  if  ques- 
tioned, shall  be  tried  and  determined,  ac- 
cording to  the  course  of  the  common 
law.1*    [Emphasis  added.] 

The  1860  provision  remained  unchanged 
as  to  substance  during  subsequent  enact- 
ments and  compilations  "  until  1901.  In 
1901  it  was  changed  to  substantially  its 
present  form,"  with  changes  in  phraseolo- 
gy in  1963."  ' 

By  comparison  of  the  successive  statutes 
it  is  apparent  that  all  of  §  16-909's  prede- 
cessors provided  that  a  divorce  should  not 
affect  the  actual  status  of  the  child  as  le- 
gitimate or  not,  except  for  those  caus- 
es for  divorce  that  were  "hereinbe- 
fore specially  provided  for"  in  the  prior 
to  1901  enactments.  In  those  enactments 
such  causes  were  bigamy  and  lunacy.10 
The  pre-1901  statutes  never  provided  that 
a  divorce  on  grounds  of  adultery  could  af- 
fect the  legitimacy  of  the  child,  even 
though  evidence  of  illegitimacy  was  pre- 
sented to  prove  the  underlying  cause  of 
action  for  divorce.  After  the  enactment  of 
1901,  §  16-909  precluded  all  divorce  actions 
from  affecting  the  status  of  the  child  as 
legitimate  or  not. 

The  highest  court  in  the  Commonwealth 
of  Massachusetts  has  interpreted  a  statute 
most  similar  to  §  16-909,  namely: 

16.  Act  of  Juui!  Ill,  1860.  ill.  158,  1  K.  12  Slat. 
60. 

17.  Revised  Statutes  of  the  United  States  re- 
lating to  the  District  of  Columbia,  eh.  22,  { 
744  (Washington  1875)  ;  The  Compiled  Stat- 
utes In  force  In  the  District  of  Colombia,  ch. 
30,  |  40   (W.  Abert  A  B.  Lovejor  1894). 

IS.  Act  of  March  3,  1901,  ch.  854.  f  974,  31 
Stat  1346. 

19.  Act  of  December  23,  1963,  ch.  9,  I  16- 
908,  77  8tat.  661. 

20.  Revised  Statute*  of  the  United  Statea  re- 
lating- to  the  District  of  Columbia,  ch.  22,  || 
742-14  (Washington  1875)  ;  The  Compiled 
Statutes  in  force  in  the  District  of  Columbia, 
ch.  30,  i|  38-40  (W.  Abert  &  B.  Lovejoy 
1894).  In  the  non-enacted  1857  Revised  Code 
such  causes  included  certain  causes  in  addi- 
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A  divorce  for  adultery  committed  by 
the  wife  shall  not  affect  the  legitimacy 
of  the  issue  of  the  marriage,  but  such  le- 
gitimacy, if  questioned,  shall  be  tried  and 
determined  according  to  the  course  of 
the  common  law.  [G.L.  (Ter.Ed.)  ch. 
208,  §  25.] 

In  Sayles  v.  Saylcs,  323  Mass.  66,  80  N.E. 
2d  21  (1948),  the  husband  sued  for  abso- 
lute divorce  on  the  grounds  of  adultery. 
The  lower  court  found  that  "in  fact  the 
child  is  the  result  of  intercourse  by  the  li- 
bellee  and  a  man  other  than  the  libellant." 
In  applying  its  statute,  the  court  on  appeal 
held  that  it  relied  upon  the  aforesaid  find- 
ing "only  to  the  extent  that  it  is  a  finding 
of  adultery.  .  .  .  [because]  the  issue  is 
not  illegitimacy  but  adultery,  as  to  which 
the  birth  of  a  child  is  not  an  essential  ele- 
.     1  he  chila  win  not  De  Dound 


by  the  decision."  n 


Our  analysis  of  §  16-909's  derivation 
and  the  opinion  in  the  Sayles  case,  leads  us 
to  conclude  that  §  16-909  merely  removes 
the  adjudication  of  the  status  of  the  child 
from  the  divorce  proceedings  when  the 
subject  matter  of  the  divorce  action  would 
call  into  question  legitimacy,  and  does  not 
create  a  mandatory  duty  for,  or  grant  dis- 
cretionary authority  to,  the  court  to  deter- 
mine legitimacy  so  as  to  provide  a  basis 
for  subject  matter  jurisdiction." 


tion  to  bigamy  and  lunacy.  Revised  Code  of 
thu  District  of  Columblu,  tit.  X,  cb.  (fit,  If 
9-12  (1857). 

21.  Soviet  v.  Soviet,  tupro  at  23.  (There  is 
no  Indication  in  the  reported  case  that  the 
child  was  made  a  party.) 

22.  Oar  interpretation  of  I  16-909  is  well 
summarised  by  Flaherty  In  bis  work  on  Dis- 
trict of  Colombia  practice,  as  follows : 

Where  the  Issue  ss  to  the  legitimacy  of  a 
child  is  raised  in  s  divorce  action,  the  find- 
ing of  the  court  on  that  issne  is  not  de- 
terminative of  the  question  of  the  paternity 
of  the  husband  in  such  divorce  suit,  even 
tbongh  he  may  have  successfully  disputed 
the  legitimacy  of  the  child  Insofsr  aa  con- 
cerns the  immediate  purposes  of  the  divorce 
case  as  such,  but  the  question  of  the  legiti- 
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[9]  Finally,  we  hold,  as  did  the  court  in 
SayUs,  and  in  accordance  with  the  prevail- 
ing authority,"  that  the  child  will  not  be 
bound  by  a  decision  in  the  instant  case  that 
the  appellee  is  not  his  father.  Although 
couched  in  terms  of  legitimacy,  such  a  deci- 
sion must  be  carefully  distinguished  from  a 
decision  on  the  issue  of  legitimacy  vel  non 
for  purposes  other  than  proving  adultery. 

II. 

Jurisdiction  having  been  found,  the  next 
question  is  whether  the  court  had  discre- 
tionary authority  under  a  rule  or  statute  to 
order  the  appellant  to  submit  her  child  to 
blood  grouping  tests  for  the  sole  purpose 
of  deciding  the  issue  of  adultery  and,  if  to. 
was  such  discretion  exercised  without 
abuse  in  this  case. 

Two  provisions  in  the  Rules  of  the  Supe- 
rior Court,  and  one  in  the  District  of  Col- 
umbia Code,  provide  for  the  issuance  of  an 
order  requiring  a  mother  to  submit  her 
child  to  blood  tests,  specifically,  Super.Ct. 
Dom.Rel.R.  35;  Super.Ct.Dom.Rel.R.  405 
(f);  and  D.C.Code  1973,  §  16-2343.  Rule 
405(f)  refers  only  to  paternity  cases  initi- 
ated pursuant  to  D.C.Code  1973,  §  11- 
1101(11)  and  requires  "written  motion." 
Superior  Court  Domestic  Relations  Rule  35 
incorporates  by  reference  Civil  Rule  35 
and    requires    "notice    and    motion."      D.C. 


Code  1973,  §  16-2343  refers  to  all  cases  in- 
itiated pursuant  to  D.C.Code  1973,  §  11- 
1101,  inclusive  of  divorce  on  the  grounds 
of  adultery,  and  is  silent  on  the  question  of 
notice  and  motion. 

[10]  We  conclude  that  §  16-2343  is  au- 
thority for  the  order  of  the  lower  court  in 
this  case.  Section  16-2343  provides  that 
when  it  is  relevant  to  an  action  for  di- 
vorce : 

[T]he  court  may  direct  that  the  mother, 
child,  and  the  respondent  submit  to  one 
or  more  blood  tests  to  determine  whether 
or  not  the  respondent  can  be  excluded  as 
being  the  father  of  the  child,  but  the  re- 
sults of  the  test  may  be  admitted  as  evi- 
dence only  in  cases  where  the  respondent 
does  not  object  to  its  admissibility. 

Here,  since  blood  tests  are  relevant  to  this 
action  for  divorce,  §  16-2343  is  applicable.**, 

[11]     Although  the  lower  court  did  not 
refer  to  §  16-2343  in  its  order  on  reconsid- 
eration  of   March    19,    1975,   it   did   make 
findings  therein  as  to  the  relevance  of  the 
evidence   that   may  be   adduced   from   the  A 
blood  tests   to   the   matter   in   controversy 
and  the  need  for  such  evidence  in  deter-  ;| 
mining  the  truth.*8     For  these  reasons,, we  £j 
conclude  that  the  trial  court  did  not  abuse  i " 
its  discretion.** 


macy  of  the  child  most  be  determined,  if  at 
■11,  in  id  independent  action  for  that  pur- 
pose. [2  P.  Flaherty,  District  of  Colombia 
Practice  With  Forms,  |  1600  (1949).] 

23.    The    authorities    are    well    rammarixed    in 
AnnoL,  65  A.L.R.2d  1381  (1959),  u  follows: 

Even  though  the  paternity  of  a  child  has 
been  placed  in  issue  and  adjudicated  in  as 
action  (or  s  divorce  or  annulment,  and  it  is 
therefore  res  judicata  as  between  the  hus- 
band and  wife  the  adjudication 
is  not  binding  on  the  child  in  a  subsequent 
action  between  him  and  one  of  the  apposes 
if  be  was  not  made  a  party  to  the. action 
(or  divorce  or  annulment.      [Id.  at  1396.] 

And    an    adjudication    of    illegitimacy   or . 
non-paternity   is   not   Muring  on  the  child 
when  it  claims  a  share  of  a  decedent's  es- 
tate as  heir  of  the  husband  or  an  Interest 
in  a  trust  as  the  lawful  child  of  the  hus- 


band.    [Id.  at  1397.    The  one  exception %• 
this  role  is  by  statute  in  Kentucky.    Id.  at 
1399.]  '-■:i$H'" 

24.    Neither  the  lower  court  nor  any  of  the  par- . 
tie*  referred  to  I  16-2343  in  this  proceeding.,; 
The  statute  was  amended  In  1971  so '  as.  to';S 
provide  for  the  ordering  of  blood  testa  In  d 
▼ore*  proceedings,   the  prior  provision,  fijnlfc 
tag  blood   teats   to   paternity   cases.     App 
lant  was  permitted  to  submit  •'  supp 
brief  concerning  the  effect;  of  ,|"16 
this    proceeding.      Appellant's    posit 
"mother"   in   the   statute  ,  should   be 
mean  "father,"  and  ^respondent"  to  j  a 
■    "mother"  in  this  proceeding,  is  without') 

23.    Part  I,  tupr*.  •-v  'lit.*** 

26.    Be*  gourafly  Minor  v.  DUtrict  o££ 
Ma,  D.OApp,241  A2A  196  (196$),' 


.  «. 


_^_ll> 
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It  it  unnecessary  to  our  decision  in  this 
case  to  decide  if  notice  and  motion  are  re- 
quired under  §  16-2343  as  the  purpose  of 
notice  and  motion,  the  opportunity  for  each 
side  to  present  its  position,  has  been  served 
by  the  attention  given  by  the  trial  court  to 
appellant's  motion  for  reconsideration. 

As  {  16-2343  provides  authority  in  this 
case  for  the  court's  order  we  need  not 
reach  the  question  of  whether  Rule  35  pro- 
vides a  basis  for  the  court's  order,  as, 
urged  by  appellee,  nor  need  we  consider  ap- 
pellant's numerous  objections  to  the  appli- 
cation of  Rule  35  to  this  case." 

III. 

[12]  We  consider,  and  reject,  appel- 
lant's contention  that  the  ordering  of  blood 
grouping  tests  of  a  child  in  a  divorce  pro- 
ceeding to  prove  adultery  violates  the 
child's  constitutional  right  to  privacy. 

The    Supreme    Court    in   Schmerber   v. 
California,  384  U.S.  757,  86  S.Ct  1826,  16 
L.Ed.2d  908  (1966),  the  principal  blood  test 
case,  set  out  the  factors  for  our  considera- 
tion.    The   defendant   in   Schmerber  had 
been  arrested  at  a  hospital  where  he  was 
undergoing  treatment  for  injuries  sustained 
in  an  automobile  accident    Over  his  objec- 
tions, at  the  direction  of  a  police  officer,  a 
sample    of    defendant's    blood    was    with- 
drawn and  analyzed.    The  Supreme  Court 
found  that  the  taking  of  the  defendant's 
blood,  its  being  tested  and  its  admission 
into  evidence  did  not  violate  the  defend- 
ing the  predecessor  statute.    The  exercise  of 
discretion  will  not  be  disturbed  unless  it  has 
been  abased.     In  rt  UttutUth,  88  App.D.C. 
497  (1912).    See  alto  Bit*  v.  UUdUton,  D.C. 
Mun.App,  62  Aid  871  (1948). 
27.    The  concurring  opinion   relies   on   legisla- 
tive history  for  the  view  that  D.O.Code  1978, 
I  16-2843  does  not  apply  to  divorce  proceed- 
ings.   Oar  application  of  the  statute  rests  on 
its  plain  wording  because  "there  is  no  need 
to  refer  to  the  legislative  history  where  the 
statutory  language  is  dear."    Sr  Part*  Col- 
Is".  887  U.8.  65,  61.  69  8.CL  944,  947,  98 
L-Kd.  1207  (1949). 

2*.    8.  Schstkin,  Disputed  Paternity  Proceed- 
ings (4th  ed.  1967). 
JSS  A.M— S3 
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ant's  right  to  the  "security  of  one's  priva- 
cy." Id.  at  767,  86  S.Ct.  1826,  16  L.Ed2d 
908.  In  reaching  its  conclusion  the  Court 
considered  two  questions  that  are  of  rele- 
vance to  our  inquiry  :  (1)  was  the  intrusion 
carried  out  in  a  reasonable  manner  and  (2) 
was  the  nature  of  the  intrusion  reasonable 
under  the  circumstances.  Id.  at  768,  86  S. 
Ct.  1826,  16  L.Ed2d  908. 

First  the  intrusion  ordered  by  the  lower 
court  will  be  carried  out  in  a  reasonable 
manner.  The  tests  are  to  be  performed  by 
a  reputable  medical  laboratory  following 
accepted  medical  procedures.  Second,  the 
nature  of  the  intrusion  ordered  is  reason- 
able under  the  circumstances.  The  proba- 
tive value  of  blood  tests  in  determining  pa- 
ternity is  great"  The  extent  of  the  intru- 
sion is  minor.  Blood  tests  are  routine  in 
our  everyday  life,  encountered  in  applying 
for  marriage  licenses,  going  into  the  mili- 
tary and  entering  college.19 

Those  courts  that  have  considered  simi- 
lar constitutional  challenges  to  the  ordering 
of  blood  grouping  tests  in  matters  involv- 
ing paternity  have  uniformly  rejected 
them.**  In  both  State  v.  Cornell ,l  and 
Anthony  v.  Anthony,"  blood  tests  to  deter- 
mine nonpaternity  in  divorce  proceedings 
on  grounds  of  adultery  were  held  to  be 
nonviolative  of  the  child's  right  to  privacy. 
In  Corlete  v.  Cortese "  blood  tests  of  a 
child  in  a  paternity  proceeding  were  held 
to  not  infringe  upon  the  child's  right  to 
privacy.*4 

19.  Breitkaupt  t>.  Abram,  352  U.S.  432,  77  8. 
Ct  408, 1  L.Ed_2d  448  (1957). 

JO.  Bee  generally  Annot,  46  A.L.R.2d  1000 
(1996). 

31.  891  Pid  277  (Okl.1964). 

32.  9  NJ.Super.  411,  74  Aid  919   (1950). 

33.  10  NJ.Soper.  152.  76  Aid  717  (1960). 

34.  Cortttt  was  cited  with  approval  in  Bmit- 
kampt  v.  Abrmm,  tupra  862  U.8.  at  437,  77 
aOt  408. 
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Appellant  submits  that  the  order  violates 
her  son's  right  to  privacy  as  articulated  in 
Union  Pacific  Railroad  Co.  v.  Botsford, 
141  U.S.  250,  11  S.Ct.  1000,  35  I_Ed.  734 
(1891),  and  its  progeny.  Appellant's  reli- 
ance on  Bolrford  as  establishing  a  consti- 
tutional right  to  privacy  that  restricts  this 
court's  authority  to  order  physical  exami- 
nation is  misplaced.  The  Supreme  Court 
in  Camden  and  Suburban  R.  Co.  v.  Stetson, 
177  U.S.  172,  20  S.Ct.  617,  44  L.Ed.  721 
(1900),  stated  specifically  that  there  was 
no  intimation  in  Botsford  that  physical  ex- 
amination "would  be  a  violation  of  the 
Federal  Constitution  .  .  .  ."  Id.  at  174, 
20  S.Ct.  at  618.  The  Court,  in  Botsford, 
merely  held  that  absent  statutory  or  similar 
authority,  federal  courts  could  not  order  a 
physical  examination.  Botsford  does  not 
apply  to  the  instant  case  because,  as  noted 
in  Part  II,  supra,  statutory  authority  for 
the  physical  examination  here  ordered 
is  found  in  D.CCode  1973,  §  16-2343." 
Those  cases  cited  by  appellant  as  Bots- 
ford's  progeny  were  not  blood  test  cases 
and  are  not  relevant  to  our  inquiry. 

IV. 

[13]  The  court  below  did  not  appoint  a 
guardian  ad  litem  either  in  its  sua  sponte 
order  of  March  10,  1975  or  in  its  order  on 
reconsideration  of  March  19,  1975.  The 
appellant  never  specifically  requested  such 
an  appointment,  but  alluded  to  the  absence 
of  a  guardian  ad  litem  in  her  motion  for  re- 
consideration. On  appeal  appellant  urges 
that  the  absence  of  a  guardian  ad  litem  in 
this  case  denies  the  child  due  process  of 
law."  In  view  of  the  procedural  history 
of  this  case,  we  believe  that  the  question 
should  be  decided  at  this  time. 

We  note  initially  that  the  appointment  of 
a  guardian   ad   litem   under   Super.Ct.Dom. 

S5.  Also,  were  Hale  35  to  be  applied  here.  It 
would  provide  the  bull  for  the  order  under 
Bottford.  Bibback  v.  Wilton,  312  U.S.  1,  61 
S.Ct.  422.  85  L.Ed.  479  (1B41)  ;  BtaeX  v. 
Beaek,  tupro. 


Rel.R.  17(c)  and  (e)  is  limited,  respective- 
ly, to  parties  and  to  proceedings  within  the 
Family  Division  involving  custody  of  a  mi- 
nor child.  Rule  17  does  not  specifically 
provide  for  the  appointment  of  a  guardian 
ad  litem  in  cases  such  as  the  instant  case, 
and  appellant  does  not  contend  that  the 
failure  to  appoint  a  guardian  ad  litem  con- 
stituted procedural  irregularity.  However, 
no  one  can  gainsay  the  right  of  the  court  to 
appoint  a  guardian  ad  litem  when  necessary 
for  the  protection  of  an  infant  who  is  af- 
fected by  an  order  of  the  court.  Thus,  the 
question  is  solely  whether  the  failure  of  the 
lower  court  to  exercise  its  discretion  and 
appoint  a  guardian  ad  litem  denied  the 
child  due  process  of  law.  We  hold  the 
child  has  not  been  denied  due  process  as 
the  interests  of  the  child  are  being  fully 
and  ably  protected  by  the  appellant  in  this 
proceeding.  „,v 

■  'J*u 
As  shown  in  Part  III,  supra,  the  appef-'-';'* 
lant  contended  that  the  order  appealed/:^ 
from  violated  the  child's  constitutional-* 
right  to  privacy.  We  concluded  thatsthe/ 
child's  right  to  privacy  was  not  violated  Jjy&j 
holding  that  the  intrusion  by  the  taking  of'' 
the  blood  would  be  carried  out  in  a  reason^"?! 
able  manner  and  that  the  nature  of  the.iij^ 
trusion  was  reasonable  under  the  circ 
stances.  Our  research  convinces  us  that.^3 
the  appellant  fully  and  ably  presented  -  the  * 
argument  and  that  the  presence  of.»»*j 
guardian  ad  litem  would  not  have  ■resulted'! 
in  a  different  conclusion.  i 

This   appeal    was    brought   by   a   mothe 
who  was  properly  concerned  over  the^eGl 
lect  of  the  lower  court  s  order  on  the  ijssu* 
of  legitimacy  in  some  other  proceedis 
vigorously    pressing    the    point  -.thafS 
was  no  issue  of  legitimacy  in  thisfcait'" 
was  exercising  her  "entirely. nigral  $ 

36.     Appellant    also   contends   that  the/. c 
denied  due  process  for  jurisdictional 
For  the  reason!  ststed  in  Ptrt  I,"  sup 
hold  that  there  haa  not  been  ,4  del 
process  on  this  (round.  "si  •£ 
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to  protect  her  infant  son's  inheritance." " 
Her  efforts  on  behalf  of  her  child  lead  to 
our  conclusion  in  Part  I,  supra,  that  the 
child  will  not  be  bound  by  an  adjudication 
in  this  case  on  the  issue  of  paternity.  A 
guardian  ad  litem  could  have  accomplished 
no  more.  Accordingly,  we  conclude  that 
there  is  no  indication  in  the  record  that  the 
interests  of  the  appellant  conflict  with 
those  of  her  minor  child  and  there  is  every 
reason  to  believe  that  their  interests  are 
identical ;  that  the  interests  of  the  child 
are  being  fully  and  ably  protected  by  the 
appellant;  and  that  the  failure  to  appoint  a 
guardian  ad  litem  in  this  case  does  not 
deny  the  child  due  process  of  law.  Groulx 
v.  Groulx,  98  N.H.  481,  103  A.2d  188 
(1954) ;  Anthony  v.  Anthony,  supra;  State 
v.  Cornell,  supra.  See  also  Annot.,  65  A/ 
L.R.2d  at  1393. 


The  final  issue  presented  by  appellant  is 
whether  or  not  the  trial  court's  condition- 
ing of  the  order  for  suit  money  and  coun- 
sel fees  upon  the  prior  filing  of  blood  test 
results  with  the  court  denies  appellant  due 
process  of  law.  It  is  not  necessary  to  de- 
termine this  issue  as  the  appellee,  both  at 
oral  argument  and  in  his  opposition  to  ap- 
pellant's motion  to  reconsider,  has  consent- 
ed to  the  striking  of  the  condition.  Thus, 
the  trial  court  on  remand  will  strike  the 
"prior  to"  condition  of  its  March  10,  1975 
order   and    will    issue   separate   orders    for 

(1)  suit    money    and    counsel     fees    and 

(2)  blood   grouping  tests. 

Accordingly,  the  proceeding  is  remanded 
for  action  consistent  with  this  opinion. 
So  ordered. 

APPENDIX 


The  parties  to  this  action,  Robert  T.  L. 
Iteckwith,  plaintiff-appellee,  and  Annema- 
rie    Hoffman    Beclcwith,    defendant-appel- 

37.     Appellant'*    Memorandum    of    Points    and 
Authorities  in  Support  of  Morion  to  Diimiw 


lant,  were  married  in  Hartfield,  Middlesex 
County,  Virginia,  on  November  6,  1967.  A 
male  child,  Timothy  was  born  on  October 
14,  1968.  Appellee-husband  filed  a  verified 
complaint  in  the  Superior  Court  on  Octo- 
ber 30,  1973,  for  a  decree  of  absolute  di- 
vorce on  the  grounds  of  adultery,  stating 
that  the  male  child  born  to  appellant  during 
their  marriage  was  admitted  by  her  not  to 
be  his  son.  Plaintiff-appellee  filed  an 
amended  complaint  for  absolute  divorce  on 
November  2,  1973,  seeking  to  add  a  declar- 
atory judgment  that  he  was  not  the  father 
of  Timothy  Lincoln  Beckwith.  On  No- 
vember 26,  1973,  plaintiff-appellee  sought 
by  motion  to  amend  the  complaint  by  add- 
ing Timothy  Beckwith  as  a  party  defend- 
ant. 

On  January  9,  1974,  defendant-appellant 
sought  by  motion  to  quash  service  of  proc- 
ess and  return  of  service  of  process.  De- 
fendant-appellant then  moved  to  dismiss  or 
strike  the  amended  complaint  for  declara- 
tory judgment  on  January  22,  1974.  Judge 
Nunzio,  on  March  12,  1974,  denied  the  mo- 
tion to  quash  service  of  process  and  return 
of  service  of  process,  denied  plaintiff's  mo- 
tion to  amend  complaint  by  adding  Timothy 
Beckwith  as  a  party  and  granted  the  mo- 
tion to  dismiss  or  strike  the  amended  com- 
plaint for  declaratory  judgment  that  plain- 
tiff is  not  father  of  Timothy  Beckwith, 
dismissing  the  amended  complaint.  On 
March  20,  1974,  defendant-appellant  moved 
to  dismiss  the  complaint  for  lack  of  subject 
matter  jurisdiction,  claiming  defendant  was 
not  a  bona  fide  resident  of  the  District  of 
Columbia.  Judge  Pryor,  on  July  31,  1974, 
denied  the  motion  to  dismiss.  On  August 
29,  1974,  defendant-appellant  moved  to  en- 
large time  to  respond  to  the  complaint  and 
a  consent  order  was  issued  by  Judge  Beard 
on  August  29,   1974,  granting  the  motion. 

4  An  answer  and  counterclaim  for  divorce 
were  filed  by  appellant  on  September  27, 
1974,  alleging  cruelty,  adultery,  and  deser- 
tion  and   requesting   alimony   and   counsel 

or  Strike  Amended  Complaint  for  Declaratory 
Judgment  at  6. 
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fees.1  Also,  on  September  27,  1974,  the 
appellant  filed  a  motion  for  suit  money  and 
counsel  fees  pendente  lite  pursuant  to  D. 
C.Code  1973,  §  16-911.  On  November  20, 
1974,  the  case  was  assigned  to  Judge  Ryan 
for  all  purposes.  On  March  10,  1975,  the 
court,  after  consideration  of  the  opposition 
to  the  motion  and  argument  by  counsel,  is- 
sued a  written  order  granting  appellant's 
motion  for  suit  money  and  counsel  fees, 
conditioned,  sua  sponte,  as  follows: 

[P]rovided  that  prior  to  the  payment  of 
the  aforesaid  sums  by  the  plaintiff  [ap- 
pellee] the  Oscar  B.  Hunter  Memorial 
Laboratory,  915  19th  Street,  N.W., 
Washington,  D.C.  obtains  and  files  with 
the  Court  blood  tests  of  the  plaintiff 
Robert  T.  L  Beckwith,  defendant  Anne- 
marie  Hoffman  Beckwith,  and  the  male 
child  born  to  the  defendant  in  Williams- 
burg, Virginia,  on  the  14th  day  of  Octo- 
ber 1968,  the  Laboratory  to  arrange  for 
the  work  to  be  done  in  West  Germany, 
and  counsel  for  the  plaintiff  and  defend- 
ant to  make  the  necessary  arrangements 
for  the  tests  with  the  Laboratory;  all 
costs  incident  to  the  making  and  filing 
of  the  aforesaid  tests  to  be  paid  by  plain- 
tiff. 

The  appellant  on  March  3,  1975,  filed 
with  the  trial  court  a  motion  to  reconsider 
portions  of  its  "ruling  on  motion  of  de- 
fendant," which  this  court  considers  as  a 
motion    for    reconsideration    of    the    trial 

1.  An  amended  counterclaim  waa  filed  on 
March  10,  1975,  adding  a  "Counter  defend- 
ant (co-respondent)." 

2.  The  motion  to  reconaider  waa  filed  on  March 
3.  1975,  seven  daya  before  the  actual  writ- 
ten order  of  March  10  waa  filed.  The  motion 
for  suit  money  and  counsel  fees  was  filed 
September  27,  1974,  but  apparently  not  beard 
until  February  13,  1975.  (A  jacket  entry 
on  that  date  states  that  an  order  was  to  be 
presented1.)  A  proposed  order  was  mailed  by 
appellee  to  appellant  on  February  19,  1975, 
but  was  not  presented  to  the  trial  judge  until 
March  10.  1975.  due  to.  aa  stated  by  the  trial 
judge,  "deficiencies  in  the  handling  of  thia 
pleading    by    the    clerk*    office.  .       .  " 


court's  March  10,  1975  written  order.*.  On 
March  19,  1975,  the  trial  court  in  an 
"Opinion  and  Order"  filed  on  April  2, 
1975,  addressed  itself  to  the  motion  for  re- 
consideration and  set  forth  its  reasons  for 
denying  it  and  reaffirming  the  court's  or- 
der of  March  10,  1975.  It  is  from  the  de- 
nial of  the  motion  for  reconsideration  that 
a  Notice  of  Appeal  was  filed.3 

KELLY,  Associate  Judge  (concurring): 

While  I  do  not  doubt  that  the  trial  court 
had  authority  to  order  the  appellant  to  sub- 
mit herself  and  her  child  to  blood  grouping 
tests,  I  am  not  persuaded  that  D.C.Code 
1973  §  16-2343  is  the  source  of  this  author- 
ity. My  reading  of  the  legislative  history  J3 
of  §  16-2343  leads  me  to  believe  that  it  ap 
plies  only  to  proceedings  to  establish  pater-  . 
nity,  D.C.Code  1973,  §  11-1101(11),  actions 
brought  against  a  putative  lather  to  en- 
force support  of  his  child.  D.C.Code  1973,- 
§§  11-1101(3),  (10)  and  actions  seelcjng; 
custody  of  minor  children,  D.C.Code^Jo/Aj 
§  11-1101(4).  -gj% 

As  the  majority  states,  the  predecessor, 
statute  to  D.C.Code  1973,  §  16-2343 
limited  specifically  to  the  paternity  Cases! 
the  pertinent  language  being:  "When"'{ti» 
relevant  to  the  prosecution  or  defense  ol< 
an  illegitimacy  action  .  .  .  ."  Iff'to 
present  form,  the  section  provides:        ""V™ 

■■;■  '-"^.p 

When  it  is  relevant  to  an  actionoverS 
which  the  Division  has  jurisdiction/LuVi 
der  section  11-1101,  the  court  may.  dir«dti 

While  the  motion  for  reconsideration  wuldtr^ 
reeled    to   the  court's  ruling  of  February/,! 
1975,   and   waa   filed  some  seven  days' 
the   actual    written   order.   It   nonetheless^ 
compassed  all  points  referred  to  In  the  I 
March  10,  1975  order.     Thus,  in  the  pin 
stances  of  thia  caae  the  court  conatrijetV' 
motion  for  reconsideration  aa  being  fri 
March  10,  1975  order.  ; 

3.    The   Notice  of    Appeal   waa   filed   on  -A 
4,  1975,  from  the  "order  of  thia  court  j^stj 
ed  on  the  14th  day  of  March,  1975.".  ,?$*J 
erence    to    March    14,    1975,    la    obviously 
typographical  error,  and  has  been  so  6 
ered  by  the  parties.  In   that  the  date''; 
order  appealed  from  la  March  19,  19 
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that  the  mother,  child,  and  the  respon- 
dent submit  to  one  or  more  blood  tests  to 
determine  whether  or  not  the  respondent 
can  be  excluded  as  being  the  father  of 
the  child,  but  the  results  of  the  test  may 
be  admitted  as  evidence  only  in  cases 
where  the  respondent  does  not  object  to 
its  admissibility.  Where  the  parties  can- 
not afford  the  costs  of  a  blood  test,  the 
court  may  direct  the  Department  of  Pub- 
lic Health  to  perform  such  tests  without 
fee.    D.CCode  1973,  §  16-2343. 

Concededly,  the  first  clause  of  the  sec- 
tion as  amended  appears  to  apply  this  pro- 
vision to  all  actions  under  which  the  Divi- 
sion has  jurisdiction  pursuant  to  D.CCode 
1973,  §  11-1101,  including  divorce,  where 
paternity  is  relevant.  In  my  judgment, 
however,  this  interpretation  is  not  support- 
ed by  its  legislative  history. 

The  provision  was  first  introduced  in  the 
House  as  part  of  House  Bill  No.  H.R. 
16196,  91st  Cong.,  2d  Sess.  (1972).  In  that 
bill  the  provision  appeared,  in  the  identical 
language  in  which  it  ultimately  was  enact- 
ed, under  the  heading  "Subchapter  II. — Pa- 
ternity Proceedings."  The  committee  re- 
port which  accompanied  H.R.  16196  ex- 
plained that: 

The  provisions  of  this  subchapter  relate 
to  the  establishment  of  paternity  and  to 
provide  for  the  support  of  children  born 
out  of  wedlock.  [H.R.  Rep.  No.  907, 
91st  Cong.,  2d  Sess.  at  58  (1972).] 

The  committee  noted  that  one  purpose  of 
the  subchapter  was  to  separate  jurisdiction 
over  paternity  proceedings  from  that  of  ju- 
venile cases  and  to  provide  that  paternity 
proceedings  become  civil  rather  than  qua- 
si-criminal as  had  been  the  case  under  then 
existing  statutes.  Id.  at  58-9.  Another 
stated  purpose  of  the  subchapter  was  to  al- 
low the  Corporation  Counsel  to  "bring  an 
action  on  behalf  of  a  wife  or  child  .  .  . 
to  enforce  the  support  of  the  wife  or  child 
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where  it  appears  that  a  public  burden  has 
been  incurred  or  may  be  incurred."  Id.  at 
59.  With  respect  to  blood  tests,  the  report 
stated : 

When  blood  tests  are  relevant  to  an 
action  filed  under  this  subchapter,  the 
court  may  direct  the  mother,  child,  and 
respondent  to  submit  to  one  or  more 
tests  to  determine  whether  the  respon- 
dent can  be  excluded  as  being  the  father 
of  the  child.  The  results  of  any  test 
may  be  admitted  only  where  the  respon- 
dent does  not  object.  [Id.,  at  59;  em- 
phasis supplied.] 

No  mention  is  made  in  the  report  of  an> 
legislative  intent  to  extend  the  application 
of  the  blood  test  provision  beyond  those 
proceedings  specifically  referred  to  in  the 
report.  Consequently,  I  do  not  believe  we 
can  infer  that  Congress  intended  to  extend 
this  provision  to  divorce  proceedings.  Ac- 
cordingly, I  would  rest  the  trial  court's  au- 
thority to  order  the  blood  tests  on  Super. 
Ct.Dom.Rel.R.  35(a),  which  provides  : 

Order  for  Examination.  When  the 
mental  or  physical  condition  (including 
the  blood  group)  of  a  party,  or  of  a  per- 
son in  the  custody  or  under  the  legal 
control  of  a  party,  is  in  controversy,  the 
court  may  order  the  party  to  submit  to  a 
physical  or  mental  examination  by  a  phy- 
sician or  to  produce  for  examination  the 
person  in  his  custody  or  legal  control. 
The  order  may  be  made  only  on  motion 
for  good  cause  shown  and  upon  notice  to 
the  person  to  be  examined  and  to  all 
parties  and  shall  specify  the  time,  place, 
manner,  conditions,  and  scope  of  the  ex- 
amination and  the  person  or  persons  by 
whom  it  is  to  be  made.1 

The  notice  and  motion  requirements  of 
the  rule,  as  the  majority  notes,  have  been 
served  by  the  attention  given  to  the  motion 
for  reconsideration. 


I.    Set  Beach  v.  Beach,  72  App.D.C.  318,  114  F2d  479  (1940). 
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March  20,  1986 


Mr.  Leonard  S.  Wissow 
Wissow,  Odza  5  Steckiw 
Stephen  Girard  Building 
21  South  12th  Street 
Philadelphia,  PA  19107 

Dear  Mr.  Wissow: 

Your  letter  arrived  on  the  eve  of  my  annual  speaking  tour, 
and  I've  only  just  now  found  time  to  answer  it.   Your  legal  realism 
is  refreshing,  but  I  wonder  whether  it  answers  all  cases.   For 
example,  what  about  those  in  which  the  Supreme  Court  upholds  in 
one  era  and  strikes  down  in  another?  Or,  better  yet,  the  meaning 
of  "unconstitutional"  for  a  Supreme  Court  Justice  before  he  issues 
an  opinion  on  a  case  cannot  be  that  the  Supreme  Court  has  held  it 
unconstitutional.  Yet  they  surely  do  ask  whether  what  is  before 
them  is  constitutional. 

We  are  very  pleased  to  have  the  copies  of  the  documents 
in  the  Beckwith  v.  Beckwith  case,  as  all  we  had  heretofore  was  a 
brief  neivspaper  account.  Many  thanks  for  thinking  of  us. 

I  will  have  your  letter  in  mind  as  I  write  my  next  book: 
Lincoln  and  the  Constitution:  The  Fate  of  Civil  Liberties  in  Times 
of  Total  War. 


Sincerely  yours, 


Mark  E.  Neely,  Jr. 


